
I*
EFT A SURVEILLANCE AUTHORITY

Doc.No. 95-4211-I/
Dec. No. 83/95/COL

Ref. No. SAM030.95^Q5

EFTA SURVEILLANCE AUTHORITY DECISION

OF 20 JULY 1995

ON AID TO SHIPBUILDING AND CONVERSION IN 1995

(ICELAND)

THE EFTA SURVEILLANCE AUTHORITY,

Having regard to the Agreement on the European Economic Area1, in particular to
Articles 61 to 63 of the Agreement,

Having regard to the Act referred to in point Ib of Annex XV to the EEA Agreement
on aid to shipbuilding (Council Directive No. 90/684/EEC as amended by Council
Directive No. 93/115/EC and Council Directive No. 94/73/EC) 2,

Having regard to the Agreement between the EFTA States on the establishment of a
Surveillance Authority and a Court of Justice3, in particular Article 1 of Protocol 3
thereof,

WHEREAS:

I. FACTS

By telefax from the Ministry of Industry and Commerce of 27 June 1995 the Icelandic
authorities notified, pursuant to Article 1(3) of Protocol 3 to the Surveillance and
Court Agreement and Article 11 of the Shipbuilding Directive, their proposal for a
new aid scheme in support of shipbuilding and ship conversions during 1995.

1 Hereinafter referred to as the EEA Agreement.
2 These Council Directives, as adapted for the purpose of the EEA Agreement by the EEA Joint
Committee Decision No. 21 of 5 April 1995, will hereinafter be referred to as the Shipbuilding
Directive, or for short as the Directive.
3 Hereinafter referred to as the Surveillance and Court Agreement.



The legal basis for the aid is on the one hand, the decision by the Icelandic
Government of 27 January 1995. This entailed a decision in principle on aid to the
shipbuilding industry during 1995, having regard to the 7th Council Directive on aid
to shipbuilding and the Joint Statement on Shipbuilding by the EEA Joint Committee
of 21 March 19944, which states that should the seventh shipbuilding directive be
prolonged beyond 1994 or replaced by a new directive, the directive in force shall be
integrated into the EEA Agreement with effect as from 1 January 1995. On the other
hand the aid is based on the rules - giving effect to the above Government Decision -
on aid to shipbuilding and conversion during 1995 ("Reglur umframkvcemd styrkja til
skipasmida og endurbota a arinu 1995"), issued by the Ministry of Industry and
Commerce on 27 June 1995.

According to the notification the objective of the aid, which is in the form of contract-
related production aid, is to create equal conditions of competition for Icelandic
shipbuilders, in face of foreign subsidies in the sector, and to promote domestic
employment.

Eligible for support are companies engaged in manufacturing of metal products and
machinery and shipbuilding, which according to the Icelandic industrial classification
fall under the industrial sectors no. 350 (manufacturing of metal products) and 381
(shipbuilding and ship repairs).

Aid is not granted for the purchase of the following machines, equipment and
mechanism:

1. Main engine, propeller and linked equipment.
2. Navigation, telecommunication and sonar equipment.
3. Gearing, generators and like equipment.

Aid is however granted for conversions of the equipment referred to above.

Aid is not granted for parts and equipment imported from non-EEA countries, e.g.
machines, other equipment, ship or hull sections.

As for shipbuilding the aid will be granted for the construction of vessels of not less
than 100 GT and whose contract value does not exceed ECU 10 million. The aid
level shall be 4.5% of the contract value before aid as adjusted by deducting the value
of the above parts not eligible for aid. No aid is granted for the construction of vessels
whose contract value exceeds ECU 10 million.

Aid is also to be awarded in support of conversions of ships exceeding 1000 GT. The
aid level shall be 4.5% of the contract value before aid as adjusted by deducting the
value of the parts not eligible for aid referred to above.

4Joint Statement on Shipbuilding made in the context of Decision of the EEA Joint Committee No.
7/94 of 21 March 1994 amending Protocol 47 and certain Annexes of the EEA Agreement.



The aid will be paid in two equal instalments in the form of a grant. The first half of
the aid amount shall be paid when half of the project has been completed. The
remaining.half shall be paid when the project has been finalised. The aid scheme will
be administered by the Industry Loan Fund on behalf of the Ministry of Industry and
Commerce.

The rules of the Ministry of Industry and Commerce were planned to enter into force
on 10 July 1995, subject to the EFTA Surveillance Authority's approval of the
scheme. The rules shall be applicable to contracts signed from 1 January 1995 until
31 December 1995. Continuous implementation of projects supported under the
scheme shall be started before 1 April 1996.

Budget expenditure under the scheme is limited to a total of ISK 40 million.

According to the notification the Icelandic Government undertakes that state aid for
the construction and conversion of fishing vessels for foreign shipowners within the
EEA will only be granted in compliance with Protocol 9 of the EEA Agreement and
the Joint Declaration on the agreed interpretation of Article 4(1) and (2) of that
Protocol.

II. APPRECIATION

The proposed aid, which will be granted through the State Budget, will relieve the
recipient enterprises from part of their normal costs for the production of goods
extensively traded within the EEA as well as on world markets. It therefore clearly
constitutes state aid in the meaning of Article 61(1) of the EEA Agreement.

Furthermore, the main objective of the aid being simply to subsidise the production
costs of Icelandic shipyards in an attempt to neutralise similar support enjoyed by
their foreign competitors, the only relevant derogation under which such aid may
possibly qualify for exemption from the general prohibition of state aid in Article
61(1) would be Article 61(3)(d). In particular, it is relevant to examine the aid scheme
in relation to the provisions of the Act referred to in point Ib of Annex XV to the EEA
Agreement (Seventh Council Directive on aid to shipbuilding), which was introduced
into the Agreement by the EEA Joint Committee Decision No. 21/95.

The aid scheme under consideration applies to the construction in Iceland of vessels of
not less than 100 GT, whose contract value does not exceed ECU 10 million, as well
as for conversions of ships exceeding 1000 GT. The scheme is also restricted to the
relevant metal working industries. It therefore can be concluded that the respective
activity falls within the definitions of 'shipbuilding1 and 'ship conversion' as set out in
Article 1 of the Directive.

The aid scheme does not contain provisions which make the aid conditional upon
discriminatory practices as to products originating in EC Member States or other
EFTA States. It is therefore found to comply with Article 2 of the Directive.



Article 4(1) of the Shipbuilding Directive provides that production aid in favour of
shipbuilding and ship conversion may be considered compatible with the functioning
of the EEA Agreement provided that the total amount of aid granted in support of any
individual contract does not exceed a common maximum ceiling expressed as a
percentage of the contract value before aid.

Pursuant to Article 4(2) and (3) of the Directive the EFTA Surveillance Authority has,
by Decision No. 82/95/COL of 20 July 1995, set the common maximum ceiling for
operating aid to shipbuilding at 9% for the period 1 May 1995 to 31 December 1995.
At the same time, observing the provisions of Article 4(2), second sub-paragraph, of
the Directive, the Authority decided to set the maximum level of aid permissible for
the construction of small ships of a contract value of less than ECU 10 million as well
as for all ship conversions covered by the Directive at 4.5% for the same period.

The vessels and conversions eligible under the present scheme correspond to those
defined in Article 4(2), second sub-paragraph, of the Directive and for which the
Surveillance Authority has fixed a ceiling of 4.5%. Under the scheme the aid level,
both for new constructions and conversions, is fixed at 4.5% of the contract value
before aid. However, as certain equipment and cost categories are not eligible for aid
under the scheme and shall be deducted from the contract value before calculating the
aid amount, the aid level will in many cases be below the 4.5% ceiling. It can at any
rate be concluded that the scheme respects the applicable ceiling under the
Shipbuilding Directive.

The scheme supports the building and conversion of vessels of a certain size
regardless of the types of vessels. However, it is clear that the Icelandic shipbuilding
industry is highly concentrated on the construction, conversion and repair of fishing
vessels. It is therefore likely that in practice a considerable share of the aid will go
towards subsidising the construction and conversion of such vessels.

The Shipbuilding Directive applies i.a. to fishing vessels of not less than 100 GRT.
However, within the Community, while aid for the construction of fishing vessels for
third countries is ruled in full by the Shipbuilding Directive, aid for the construction
of fishing vessels for the Community fleet also comes under the relevant Community
legislation on the structural policy in the fisheries sector (i.a. Council Regulation (EC)
No. 3699/93). According to the Commission's interpretation concerning the
coexistence of these different structural policies, "the availability of aid at all and the
intensity of such aid is ruled by the Fisheries Regulation, while all other competition
provisions of the Shipbuilding Directive apply for such vessels beyond 100 gt"5.

For reasons of homogeneity, the Shipbuilding Directive cannot, in the context of the
EEA Agreement, be given a wider scope than in the Community. Accordingly,
insofar as eligibility for operating aid and aid intensity are concerned, the directive
cannot be applied to the construction in Iceland and Norway of fishing vessels for the
EEA fleet. Instead this is to be assessed according to the substantive and procedural
rules derived from Article 4 of Protocol 9 of the EEA Agreement. It shall be noted,

Commission's letter to the EC Member States of 19.3.1992.



however, that according to the rules by the Icelandic Ministry of Industry and
Commerce, which partly form the legal basis for the scheme, the Icelandic
Government has undertaken that state aid for the construction and conversion of
fishing vessels for foreign shipowners within the EEA will only be granted in
compliance with Protocol 9 of the EEA Agreement and the Joint Declaration on the
agreed interpretation of Article 4(1) and (2) of that Protocol.

For the above reasons the EFTA Surveillance Authority has no reason to raise
objections to the proposed aid scheme.

HAS ADOPTED THIS DECISION:

1. The EFTA Surveillance Authority has decided not to raise objections to the
proposed aid scheme in favour of shipbuilding and ship conversion in 1995, as
notified by the Icelandic Ministry of Industry and Commerce by telefax dated 27 June
1995 (Doc. no. 95-3779A).

2. The Icelandic Government is reminded of the provision of Article 4(3) of the
Act referred to in point Ib of Annex XV to the EEA Agreement that the ceiling
applicable to a contract shall be that in force at the date of signature of the final
contract, provided that the ship is delivered within three years from the date of signing
of the final contract.

3. The Icelandic Government is also reminded of its obligation under Article 12
of the Act referred to in point Ib of Annex XV to the EEA Agreement to submit to the
EFTA Surveillance Authority the relevant reports on the operation of the scheme.

Done at Brussels, 20 July 1995.

For the EFTA Surveillance Authority
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